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4. Article 1128 Sont nécessaires a la validité dun contrat: 1. Le
consentement des parties; 2. Leur capacité de contracter; 3. Un contenu licite
et certain.

5. Article 1132 L'erreur de droit ou de fait, a moins qu'elle ne soit
inexcusable, est une cause de nullité du contrat lorsqu'elle porte sur les
qualités essentielles de la prestation due ou sur celles du cocontractant.
Acrticle 1133 Les qualités essentielles de la prestation sont celles qui ont été
expressément ou tacitement convenues et en considération desquelles les
parties ont contracté. L'erreur est une cause de nullité qu'elle porte sur la
prestation de I'une ou de l'autre partie. L'acceptation d'un aléa sur une qualité
de la prestation exclut I'erreur relative a cette qualité.

6. Universel Essential

7. Universel Accidental

8. Counter Offer

9. Article 1114 L'offre, faite a personne déterminée ou indéterminée,
comprend les éléments essentiels du contrat envisagé et exprime la volonté
de son auteur d'étre lié en cas d'acceptation. A défaut, il y a seulement
invitation a entrer en négociation.

10. The Practice of Reasonable Persons
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11. Article 1163L'obligation a pour objet une prestation présente ou future.
Celle-ci doit étre possible et déterminée ou déterminable. La prestation est
déterminable lorsqu'elle peut étre déduite du contrat ou par référence aux
usages ou aux relations antérieures des parties, sans qu'un nouvel accord des
parties soit nécessaire.

12. sauftage du contrat

13. Regularisation

14. Confirmation

‘_gjfsi 092 w)) 09 ¥ ‘L)*'L-‘; ‘gs’“"i,}s e ;5.) uﬁwwb) jM:.:.: axdlleo Lg\J’ No
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17. If the parties intend to conclude a contract, the fact that they intentionally
leave a term to be agreed upon in further negotiations or to be determined by
one of the parties or by a third person does not prevent a contract from
coming into existence.
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Ashtiani, Mohammad Hasan bin Jaafar (1429 AH). Bahr al-Fayed in Sharh al-
Fareed (new version) (Volume 4). 1st edition, Beirut: Al-Tarikh Al-Arabi
Institute
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Esfahani, Mohammad Hossein (1416 AH), Researches in the Principles, Qom:

Islamic Publications Office (affiliated with the Qom Seminary Teachers
Society), second edition.
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Esfahani, Muhammad Hossein (1429 A.H.), End of al-Darava fi Sharh al-laia,
Beirut: Al-Bayt Foundation, peace be upon them, for heritage, second
edition.

Ansari, Morteza bin Mohammad Amin (1411 AH), al-Makasab, Qom: Dar al-
Zakhaer, first edition.
> e

Ansari, Morteza bin Muhammad Amin (1428 AH), Faraed al-Usul, Qom:
Majmael al-Fakr al-Islami, 7th edition.

Irwani, Ali (1379 AH), Hashiyat al-Makasab (lrwani), Qom: Kattabi Najafi,
second edition

Haeri, Sevved Ali Akbar (1423 A.H.), addendum to lessons in the science of
fundamentals; The third episode (Magmam al-Fekr edition), Qom: Majmam
al-Fekr al-Islami, first edition
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Helli, Hossein (1432 AH), Asul al-Figh, Qom: Maktafa al-Figh wa al-Asul al-
Mukhtasa, first edition.
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Sadr, Seyyed Mohammad Bager (1408 AH), Discussions of Usul, edited by
Seyyed Kazem Haeri, Qom: Markaz Al-Nashar Press - Islamic Education
School, first edition
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Sadr, Seyyed Mohammad Baair (1417 AH), Researches in the Science of Usul,

edited by Seyyed Mahmoud Hashemi Shahroudi, Qom: Institute of Islamic

Jurisprudence Encyclopaedia on the Religion of Ahl al-Bayt, peace be upon
them, second edition.
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Larijani, Sadegh (1381), "Theory of Righteousness", Esuli Researches, No. 1
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Mishkini Ardabili, Abul Hasan (1413 AH), Kefaya al-Osul (with Mishkini's
margins), Qom: Luaman, first edition
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Naini, Mirza Mohammad Hossein (1352), Ajood al-Tagarirat, Edited by Seyyed
Abulaasem Khoei, Qom: Al-Irfan Press, first edition
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Beirut: Al-A’lami Foundation.
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Ibn Abi al-Hadid, Abdul Hamid ibn Hibahallah (NO). Explanation of the Nahjul-
Balagha. Qom: Maktaba Ayatollah al-Uzma al-Mar'ashi al-Najfi.
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Ibn Kathir, Ismail (1998). Tafsir al-Quran al-Azim (Volume 6). Beirut: Dar al-
Kuttab al-'Alamiyyah.
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Ibn Manzur, Muhammad ibn Makram (1414 AH). Lisan al-Arab (Volumes 1, 3
and).3" edition, Beirut: Dar Sader.
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Ardebili, Ahmad ibn Muhammad (NO). Zubdat al-Bayan fi ahkam al-Quran. 1st
edition, Tehran: Maktaba al-Razaviyyah for the revival of the works of the

Ja'fariyyah.
Amini, Abdul Hussein (NO). Al-Ghadir, Vol. 8: pp. 307-297.
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Bahrani, Muhammad Sanad (2005). The Foundations of the Political System of the
Imamiyyah. 1st edition, Qom: Fadak Library.
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Bostani, Fouad Afram (1996). Abjadi Dictionary. 2nd edition, Tehran: Islamic.
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Payandeh, Abolgasem (2003). Nahjul-Fasaha (Volume 1). Tehran: Dunyae Danesh.
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edition, Tehran: Ganj Danesh Library.
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A group of researchers (2005). Figh Dictionary According to the Ahl al-Bayt (peace
be upon them) (Volume 2). 1st edition, Qom: Da’er al-Ma’rif Institute of Islamic
Jurisprudence on the Ahl al-Bayt (peace be upon them).

Ol (Y W) O aul s sle (VEYA) bl Ol oKia 3 55 Oliises I ranr

A group of researchers at the Islamic Research Institute (2007). Jihad in the Mirror
of the Quran (Volume 2). 1st edition, Qom: Zamzam Hedayat.

3 ) Ol (Y W) (lfgels) ool 48 alms (6 OB 5 | e
(egdle) o ol ey oDl s G laalls s o

A group of writers (NO). Journal of Figh of the Ahl al-Bayt (peace be upon them)
(in Arabic) (Volume 32). 1st edition, Qom: Da’er al-Ma’arif Institute of Islamic
Figh on the Religion of the Ahl al-Bayt (peace be upon them).
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A group of researchers (2001). Dictionary of Principles of Figh. 1st edition, Qom:

Islamic Information and Documentation Center.
ol g3 0L O Ol () W) wled O slime (\YAQ) OBl § 51 rer

O (5
A group of writers (2011). Mahshay al-Qanun al-Asa’ (Volume 1). 1st edition,
Tehran: Guardian Council Research Institute.
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Johari, Ismail ibn Hammad (1989). Sahih Taj al-Lughah and Sahih al-Arabiya. 1st
edition, Beirut: Dar al-1Im for millions.
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Hamiri, Nashwan ibn Saeed (1999). Shams al-Uloom (Volume 8). Damascus: Dar
al-Fikr, 1st edition.
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Raghib Isfahani, Hussein bin Muhammad (1995). Vocabulary of the Words of
the Quran (Volumes 1 and 3). 1st edition, Tehran: Mortazavi Publishing
House.

Zubaydi, Muhammad bin Muhammad (1993). Taj al-Arous (Volume 7). 1st edition,
Beirut: Dar al-Fikr.
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Saifi Mazandarani, Ali Akbar (2004). The Foundations of Active Jurisprudence in
the Basic Jurisprudence (Volume 3). 1st edition, Qom: Islamic Publishing House
affiliated with the Society of Teachers of the Qom Seminary.
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Suyuti, Abd al-Rahman bin Abi Bakr (2008). Al-Jami’ al-Saghir (Volume 1), Beirut:
Dar al-Fikr for Printing, Publishing and Distribution.
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Sahib, Ismail bin Ibad (1993). Al-Muhait fi’l-Lughah (Volume 7). 1st edition,
Beirut: Aalem al-Kutb.
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Sadeghi Tehrani, Muhammad (1986). Al-Furgan in the Interpretation of the Qur’an
with the Qur’an (Volume 20). 2nd edition, Qom: Farhang al-1slami.
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Tabatabaei, Muhammad Husayn (1945). Al-Mizan in the Interpretation of the
Qur’an (Volumes 14 and 16). 5th edition, Qom: Islamic Publications Office
affiliated with the Society of Teachers of the Seminary of Qom.
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Tabarsi, Fadl ibn Hassan (1993). Majma’ al-Bayan in the Interpretation of the
Qur’an (Volume 7). 3rd edition, Tehran: Nasser Khosrow.
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Toreehi, Fakhr al-Din ibn Muhammad (1996). Majma’ al-Bahrain (Volumes 1
and6)3rdEdition, Tehran: Mortazavi Publishing.
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and Options. Qom: World Congress of Honoring Sheikh Azam Ansari,
first edition.

Q‘)L}Lb‘ f“ﬁb r.; A ub; (\/\ .,LL;—) A/U/Ly‘/,l.’.// (é\i'0> k__Q.wﬁ c&‘jw

o
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Publications Office, first edition.
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Propaganda Office of Qom Seminary, first edition.
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Islamiyya, first edition.
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Sheikh Tusi, Muhammad (1407 AH). Tahdhib al-Ahkam. Tehran: Dar al-
Kutb al-Islamiyya, 4th edition.
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Qom: Thought, first edition.
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Kashif Al-Ghita-Zakhair Institute, first edition.
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al-Trath al-Arabi, 7th edition.
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Abstract

The interaction between theology, people and government should be
observed in the system of religious democracy. In this model, the
contribution of each of the constructive components such as republic and
religion in shaping the government is the same. The main issue is: What is
the constructive element in establishing interactive relationships between
theology, people and government? And how can we establish structural and
political solidarity between religion and people in the Age of Occultation
(absence of Imam)? This research, by collecting information with a library
method and analyzing them with a descriptive and analytical method, tries to
find the answer around "executive mujtahid" in the religious governance
system. The findings of the research show that religion gives legitimacy and
people make acceptability. Through its representatives, religion can exercise
its will on the structure and context of the government, and according to
definite evidence, this process takes place in the age of Occultation (absence
of the Infallible Imam) through an "executive mujtahid (Islamic jurist)” in
the structure of religious governance. Therefore, for the establishment or
stability and optimal continuation of the government and the realization of
the religious governance, the executive manager, in addition to having the
power to deduce the rulings of the Sharia, and intellectual training and
ijtihad, should have social knowledge including politics, management,
anthropology, etc. and, intelligence, sagacity, power of administration and
power of analysis.
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Abstract

Trading is one of the essential acts of human life and a person has to trade to
meet his needs. Now, if a person engages in a transaction with the intention
of haram (forbidden according to sharia or religion) or enters into a
transaction that does not have but haram benefits, the ruling on the
permission or consent of the shariah is doubtful. Some instances are
activities like buying and selling pork and wine making tools, selling food
and drink to those who do not observe fasting in Ramadan, renting housing
for haram purposes, means of debauchery, and even buying and selling
cigarettes from the point of view of those who believe it to be haram. In the
present research, in addition to expressing and examining jurists’ different
views on the issue, we seek to extract the opinions of Imam Khomeini from
his book Makasib Mohrramah and analyze its evidences.
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Abstract

Iranian law stipulates certain conditions for witnesses, some of which require
reevaluation due to numerous disputes. In this regard, the authors have analyzed each of
the disqualifying conditions for witnesses using a descriptive-analytical method based on
library resources. The results of this research indicate that while some disqualifying
conditions, such as lack of interest and absence of enmity, are widely accepted among
jurists, other conditions, namely the prohibition against engaging in begging and
vagrancy are seriously contested regarding their criteria and sometimes from a rational
perspective. This contention arises with the emergence of new social classes referred to
as outcasts from society, which encompass a broader concept than mere vagrants, as well
as those who beg out of necessity or as a temporary measure. It can be argued that the
testimony of individuals who are not genuinely considered beggars or vagrants should be
admissible. Consequently, it has been determined that among the classifications of
beggars, only those who rely on begging as their primary means of livelihood are
excluded from being witnesses. In contrast, individuals who resort to begging out of
necessity or under duress should not be disqualified. Furthermore, vagrancy is
understood as a more specific concept within the category of social outcasts; not every
individual marginalized by society qualifies as a vagrant. Instead, one must possess three
elements which are lack of a fixed residence, absence of conventional employment, and
securing basic needs through wandering in public places to be classified under the
definition of vagrancy. Thus, this classification aligns with a narrow interpretation of
criminal laws and suggests that specific criteria should be established for the concepts of
vagrancy and begging to prevent their broad interpretation.
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Abstract

A vaccine is a biological product that, by stimulating the body's immune system,
identifies and destroys the infectious agent or related microorganisms in the future.
Also, mass vaccination has been effective in controlling many widespread
diseases, including smallpox, polio, measles and tetanus, and therefore it has been
emphasized by medical knowledge.

This article, which talks about the consequences of vaccination, seeks to answer
the question: "Who bears the civil and criminal responsibility for the possible and
unknown side effects of the vaccines or the injection of a low-quality vaccine, as
well as the lack of vaccination and the spread of the disease™?

The research, which was carried out with the descriptive and analytical data
processing method, and by collecting information and data from library sources,
has concluded: First, if there is negligence or even prudence on the part of
government employees in providing the second-grade approved vaccines, the civil
liability and compensation (diah) will go to them and in case of culpability,
criminal liability will also be added. Secondly, in the case of the citizens' refusal to
receive vaccines which may result in sickness, the responsibility of the
government is excluded.
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A Jurisprudential Review of the Permission to Trade Body Organs of
Brain-Dead Patients as Concerns Self-Preservation Principle
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Abstract

The process of transplanting human body organs and the associated self-
preservation principle has been the focus of Jafari jurisprudence for a long
time. What is evident from the opinions of the jurists on the issue is the
conventional banning of the trade and any type of ownership or exchange
contract for body organs regardless of motivation. In this research, after
expressing the opinions of Islamic schools of jurisprudence and mentioning
the reasons and evidences for these rulings, a detailed criticism of the ban
has been discussed, and based on the jurisprudential sources, the causes of
the permissibility of body organs transplantation are provided. Now, by
considering the reasonable proprietary value of brain-dead people’s organs
(when their death is ascertained), this process has become possible. The
research is descriptive-analytical and has used library data. It is hoped that
this jurisprudential research will save many lives and become an example of
the 32" verse of surah Ma'ida "And whoever saves a life is as though he had
saved all mankind".
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Abstract

One of the reasons for the invalidation of the contract of sale and other
exchanges is uncertainty or ambiguity (gharar). This means that the
ambiguity in the pillars of the contract causes one of the parties not to be
safe from incurring significant losses. But how this rule affects the marriage
contract, which is not considered a real exchange, is one of the challenging
issues, especially if the ambiguity pertains to the marriage parties or their
qualities. For example, if at the time of marriage, the wife is unidentified, or
the age of the spouse is ambiguous and a young woman is unconventionally
married to a very old man, what will be the ruling on this contract? This
article tries to determine the validity and invalidity of such a contract using
an analytical and library research method, and based on the jurisprudential
evidence and fatwas of Islamic jurists. This problem is assumed to be
lacking in previous investigation.

Based on the findings of this research, the rule of the negation of gharar is
also valid in the marriage contract. Hence, the invalidity of the marriage if
the parties were unidentified. However, if the ambiguity relates to the
parties’ attributes, the dictate of reason considers them distinct from the
essence, and recognizes the fact that the main intention of each party went to
the essence of the other, hence the validity of the contract. Still, there are
cases when the ambiguous attributes are conventionally considered so
serious that they could not be separated from the essence, and in this case,
the marriage contract is annulled.

Keywords
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Annulment of the Contract, Imamaiah Jurisprudence, Attributes
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Abstract

One of the basic citizens’ rights existing in international documents and
recognized by different political systems is "the right to choose the place of
residence”, also stated in Article 33 of the Constitution of the Islamic
Republic of Iran. The necessity of the compatibility of this right with Islamic
texts raises our question: "What is the status of the Article 33 in terms of the
foundations and evidence of legitimacy in Islamic texts and what reform
should it undergo if the constitution is decided to be amended?" To answer
this question, by referring to the Qur'an and narrations, it was concluded that
this right is referred to in two groups of the Quran’s verses, the one
necessitating the use of the right (verses 56 of Surah Ankabut and 97 of
Surah Nisa) and the one recommending Jihad against the those who limit it
(verses 39, 40 of Surah Haj). This is also emphasized by the Holy Prophet
(PBUH) and Imam Ali (PBUH). While examining the Qur'anic and narrative
bases, it was concluded that the concept of freedom to choose one’s
residence is comprehensive and there is no need to mention the details. Also,
there are similar situations backed by Qur'anic evidences that imply
compulsion such as reluctance and urgency. Therefore, the constraint of
coercion is a metaphorical constraint. It is suggested that these issues be
taken into consideration in the future amendments of the Constitution.
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Abstract

Safahi contracts are usually described as eligible persons’ financially irrational
contracts. The silence of the Iranian Legislature regarding the legal situation of
these contracts and Imamia Jurisprudents’ disagreement about it have made
Iranian legal system face a complication in making an appropriate decision on
it. This basic research investigates the two existing opinions on the subject, i.e.
Absolute Invalidity and Absolute Validity, and refutes some of their evidences
and proves the others. Using a descriptive- analytic method, the research has
discovered that the two opinions are incapable of solving the problem because
of their absolutist approach to the custom, and offers a new opinion called the
Relativity of Safahi contracts’ Legal Situation. The relativity of Safahi
contracts vis-a-vis the absolutist status of them in the two mentioned theories,
enables the custom to correct some of the Safahi contracts’ acts on the basis of
their being conventional and denouncing others.

Keywords
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Abstract

Housing is one of the main needs of families in society, and failure to meet
this need will cause many issues and problems in social, economic, cultural,
educational and even political life of the society. One of the main elements of
providing housing is its land. The land survey data confirms the existence of
enough land in the country, but the government's management of the existing
land and the way the land is allocated have not been able to solve the problem.
Any idea proposed to the government for organizing residential land is based
on the ownership of land and its distribution criteria. Therefore, the main
purpose of this research is to explain and analyze the related jurisprudence.
Since this issue is a normative one, the authors believe that it is jurisprudence
which has the authority to deal with it. This research has tried to collect the
necessary information about the subject with the library method and analyze
the information through ijtihad and jurisprudence. The results show that the
authority over the available lands that can be used for housing belongs to the
government, i.e. the government can provide lands for those who can build
there and pay taxes in return. Of course, the government cannot assume the
ownership of these lands, and their public ownership is permanent.
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Abstract

Distinguishing ‘right’ from concepts such as free will, permissibility, and right
of discretion is important due to the difficulties caused by mixing these two
and misinterpretations [necessity of research]. One of the common fallacies is
the fallacy of real and figurative, which is due to the legislator's use of
"common words" or expressing legal propositions based on the persons’ free
will, which has caused some cases such as the right of divorce, recourse to
divorce or fadiah or custodianship to become abortive. Therefore, it is
necessary to define conceptual boundaries with appropriate methods [research
problem]. By relying on the classification of the core of authority and
induction in the jurists’ criteria [research method], it is known that by relying
on the nature of the arbitrariness of right and paying attention to the difference
in the "limit of authority” and the "degree of dominance of persons”, the
difference in the "limitation limit" and the achievement of "dominion over
supremacy" or "authority over authority" which is specific to the concept of
right, we could achieve a correct understanding. In the true concept of right,
revocability is the definitive factor of differentiation with similar concepts, and
paying attention to factors such as public right, the existence of the obligor, the
existence of context and reason, the existence of the intention of revocation
and its expression, the possibility of delimitation, obligation, demandability,
and decomposability, we can pass over the above-mentioned non-detailed
condition or fallacy and clarify the conceptual dimensions and significations
of right and permissibility. [research results]
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Abstract
The theory of the right to obedience is one of the innovative theories of Martyr Sadr (may
God have mercy on him), which was designed and presented against the famous theory of the
fundamentalists based on the ‘abomination of punishment” without explanation. The rule of
‘abomination of punishment’ without explanation is based on the central point that unless the
obligation is clearly or scientifically communicated to the person obligated, it does not require
incitement and the creation of a Baath, and the punishment for inaction where there is no need
for incitement will be abominable according to reason. By raising the issue that the scope of
fulfillment depends on the maulaviyyah and the right to obey, Martyr Sadr believes that
maulaviyyah is a questionable reality and that the extent to which the maulaviyyah of the
master is strong, the scope of fulfillment also expands. The famous mistake of the Usuliyyah
is that in maulaviyyah, they have equated the conventional maula (master) with the true
maula, and just as in conventional mastery the possible fulfillment of the task is not fulfilled,
in the true master they have also raised the possibility of the non-fulfillment of the possible
fulfillment of the tasks. The essence of Martyr Sadr's view is that there is a requirement of
Baath and incitement in the tasks revealed to be possible in the true master. This theory has
been criticized by some due to its internal inconsistency. The critic claims that in the
possibility of the obligatory duty of the master, there is also the possibility of release and
permission, and the right to obey the master, just as there is a requirement to observe
maulaviyyah in obligatory rulings, there is also a requirement to observe maulaviyyah in
dispensational rulings, and in the event of conflict between the aspects of obligation and
release, there is no aspect that prefers one side over the other. Therefore, the theory of Martyr
Sadr is plagued by internal inconsistency. In this article, an attempt has been made to clarify
the absence of these problems in the theory. The claim of Martyr Sadr is that there is a
requirement to provoke in the possible duties of the true master, and the critic considers the
theory incomplete because the right to obey in the area of obligatory duties is hindered and
disturbed by dispensational duties, rather than criticizing the principle of the claim, which is
the existence of the requirement of Baath. This is the main error of the criticism, although it
also faces problems in other areas, which have also been addressed.

Keywords

Right to Obedience, Martyr Sadr, Internal Inconsistency, Obligatory and
Dispensational Aspects, Preservation Interference, Conformity Interference,
Possibility Justification
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The Role of the General Requirements of Contracts in Determining the
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Abstract

The analysis of contractual intent and the precise stages at which each
contractual element manifests itself has long been a battleground of opinions
among jurists and, consequently, legal scholars. Among these elements, the
specificity of the subject matter of the transaction stands out as a cornerstone
of contract law. This issue becomes particularly pertinent in the modern
world, where individuals often enter into contracts in a somewhat general
manner to accommodate social and commercial exigencies. The central
question arises: how can the validity of such contracts be justified?
According to the theory of the general requirements of contracts, every
contract, at the time of its formation, must possess the requisite of
agreement. This agreement, based on formal logic, encompasses the concept
of offer and acceptance, along with the subject matter of the transaction, all
occurring simultaneously. This logical understanding is further supported by
commercial needs, the principle of the stability of transactions, and the
economic conditions of society.

Therefore, if an agreement can be ascertained in a reliable manner within the
context of a contract, the validity and continued existence of the contract
should be upheld, preventing its dissolution. In this article, the authors first
delve into a thorough examination of the condition of specificity of the
subject matter of the transaction (Section I). Subsequently, they explore the
feasibility of applying the theory of the general requisite of contracts to the
identification of the subject matter (Section Il), employing a descriptive-
analytical approach.
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